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KADC President’s Message

 Our Articles of Incorporation state a broad purpose for KADC.  Among other things, this organization exists “to bring 
together . . . lawyers . . . to provide for the exchange . . . of such information, ideas, techniques of procedure and court rules 
relating to the handling of litigation as are calculated to enhance the knowledge and improve the skills of defense lawyers, 
[and] to elevate the standards of trial practice.”  In our efforts to satisfy this purpose, it is worth reviewing what we do and 
stopping to ask what else we could be doing as an organization.  What are we missing here?  It’s a good question.  The answers 
will (I hope) come from you, the members.

Annual Meeting

 You already know the annual meeting is a core KADC benefit.  Traditionally, this has been a one-stop-shop for all your 
Kansas CLE requirements, not to mention a place to see familiar faces and catch up with old acquaintances.  This is when we 
most literally “bring together” our members, as the Articles say.  The 2019 Annual Meeting is shaping up to meet or exceed 
your justifiably high expectations.  The keynote will be presented by acclaimed legal writing expert Ross Guberman (https://
www.legalwritingpro.com/bio/).  Judge O’Hara and Judge (Ret.) Tacha each are presenting.  And you can expect the agenda to 
include the time-honored case law update, plus presentations on expert depositions, ESI preservation, employment law, and 
other topics that do not begin with the letter “e.”  But is the meeting missing something – is there something more we should 
be doing?  Should we bring back dine-arounds?  Are there CLE topics you want to hear?  Don’t wait for the feedback form at 
the end of the meeting – let us know today what we can do to improve the annual meeting experience.

Additional CLE

 Over the years we have experimented with offering smaller CLE sessions separate from the Annual Meeting.  You 
may remember our attempts at an annual Mid-year Meeting in Wichita – although that’s unlikely, considering the attendance.  
More recently, the Young Lawyer’s Committee hosted an ethics CLE and happy hour in Wichita that coincided with the Wichita 
board meeting.  I thought it was a worthwhile event that we should repeat and grow next year, but what do you think?   What 
would it take to get you to attend our next CLE event?

Legal Updates

 Throughout the year we issue updates on legal developments, such as the unpublished case summaries, the legislative 
newsletter, and e-mail blasts covering key Supreme Court rulings.  The Journal, of course, often features articles covering 
recent cases and timely reminders about developments that impact your practice.  Other state-level defense organizations in 
our region have active listservs or online forums for sharing information about recent cases, strategies, and experts.  If we had 
one, would you use it?  What ways do you want to hear from us?  As KADC explores new formats for delivering timely news, we 
want your feedback.

What are we missing?

 These are only some of the benefits of KADC membership.  The board and officers are constantly looking for ways to 
do more.  We know there are traditions to preserve and new things to try.  And when we consider them, we consistently ask 
ourselves, “What do members want?”  Sometimes the answer is easy, such as when we decide to file an amicus brief in support 
of a key defense issue.  Other times, the answer is less clear.  Let us know what KADC can change or improve.  That way, at least 
one thing won’t be missing: your input.

  By Zach Chaffee-McClure
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Executive Director’s Message
 
Hello from the KADC office! 

 I hope you are all enjoying your summer. I can’t believe we are already halfway through the year and I wanted to take 
this time to remind you all of some member benefits, upcoming events, and ways to get involved. 

 By now you should all have noticed the weekly emails with published and unpublished court opinions. Robert 
Hutchison with Thompson-Hall P.A. has been doing a wonderful job with those, and its great to see that they are back. 

 Anne Kindling and Eric Turner and the Amicus Committee have been working hard this year on Amicus Briefs. Please 
see Eric’s article on page 8 for more information. 

 The Legislative session is out for the summer, but you can always visit the website under the Governmental Affairs 
tab and view the past bills of interest and testimony by KADC members. Visit www.kard.org to see more. 

 Ryan Meyer and Nathaniel Martens with Fleeson Gooing do an amazing job as Journal editors and we are lucky to 
have them! We can always use volunteers to author articles. If you have anything of interest, please let us know.  

 The DRI Annual Meeting is coming up October 16-19 in New Orleans, LA. Be sure to check out DRI’s website to see 
more information at www.dri.org.  I will be attending along with members of the board, we always look forward to this great 
event. 
 
 Lastly, but certainly not least, the KADC Annual Conference Committee, chaired by Terelle Mock, has been working 
on a great speaker lineup for this year’s KADC Annual Conference. Mark your calendars for December 6-7, 2019. We will be at 
the Marriott Country Club Plaza again. Details and registration coming soon. You won’t want to miss this!

 As always it is an honor to serve as your Executive Director and I look forward to a great rest of the year! 

Thank you, 
Elsie Kreidler 
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Kansas Appellate Court 
Update 

Astute readers of this feature may recall that in the last issue the author was somewhat critical of the Kansas 
Supreme Court’s lack of activity in deciding civil matters.  Astute readers may want the author to shut up.

The past three months have seen a flurry of impactful civil case decisions from the Supreme Court, a number 
of which have received statewide attention. And that’s not even considering the decision approving the school finance 
plan in Gannon v. State.

Two of the recent decisions are discussed in more detail elsewhere in this issue.  Briefly stated, in Kudlacik v. 
Johnny’s Shawnee, Inc. the Court declined an invitation to overrule prior caselaw and alter the common law to 
create dram shop liability.  In Hilburn v. Enerpipe Ltd., the Court accepted an invitation to overrule prior caselaw 
and held that the noneconomic damages cap in K.S.A. 60-19a02 violates the right to a jury trial protected by Section 5 
of the Kansas Constitution Bill of Rights.

Another high profile case is Hodes & Nauser, MDs, P.A. v. Schmidt, in which the Court held that Section 
1 of the Kansas Constitution Bill of Rights creates a “right of personal autonomy” which protects the right to terminate a 
pregnancy through abortion.  While this decision may not affect the daily practice of most civil practitioners, its broad-
er impact has already been seen in Hilburn.  In Hodes & Nauser, the Court held that where “fundamental rights” are 
involved, a statute loses its presumption of constitutionality and the burden shifts to the party seeking to uphold the 
statute’s validity.  The Court held that Section 1 creates such a fundamental right, justifying the burden shift.  The Court 
then repeated this analysis in Hilburn, holding that the right to a jury trial in Section 5 is also a “fundamental right,” so 
that the burden was not on the plaintiff to prove that the cap statute was not constitutional, but on the defendant to 
prove that it was.  This burden-shifting analysis could, of course, affect other cases in the future depending upon what 
rights the Court deems to be “fundamental.”

On to more mundane topics.

From the Kansas Supreme Court:

Peters v. Deseret Cattle Feeders, LLC, will be of interest to those involved in employment law as it 
addresses when employment at-will can be converted to contractual employment based upon representations of the 
employer.

Those involved in workers compensation are probably already aware of two cases in that area from the 
Supreme Court.  In Estate of Graber v. Dillon Companies, the Court teaches us that “idiopathic causes” doesn’t 
mean what we all thought it did, but rather refers to “a medical condition or medical event of unknown origin that is 
peculiar to the injured individual.”  Going deeper into the grammatical weeds is Glaze v. J.K. Williams, LLC, which 
addresses when a claimant must move for an extension of time to prosecute their claim.  The decision turns on a single 
comma.

  By Lyndon Vix,
Fleeson, Gooing, Coulson & Kitch, L.L.C.

http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190614/113267.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190510/115869.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190614/112765.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190426/114153.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190329/113563.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190412/113412.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190419/115763.pdf
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Kansas Appellate Court 
Update Continued

And finally, in State ex rel. Schmidt v. Kelly, the Court untangled the web of intrigue surrounding 
Governor Kelly’s attempt to appoint a replacement for Court of Appeals Judge Patrick McAnany.  Ultimately, we are 
told that the Governor’s attempted appointment of our friend and former KADC President Sarah Warner “is treated as 
a matter of law as if it never happened.”  But as we know, in the end justice prevailed and we will soon have to refer to 
Sarah as “Your Honor.”

From the Kansas Court of Appeals:

Those interested in Kansas criminal history may want to check out State ex rel. Schmidt v. Nye which 
deals with the state’s efforts to prevent the sale of KBI materials related to the 1959 “In Cold Blood” murders.  This 
particular chapter of the long running saga concludes that the state is not protected by sovereign immunity from 
a claim for attorneys’ fees based upon a wrongfully issued injunction, and that sovereign immunity can be waived 
through litigation conduct.

Community First National Bank v. Nichols reinforces that banks are not included in the definition of 
“supplier” under the Kansas Consumer Protection Act if the bank is subject to state or federal regulation related to 
disposition of repossessed collateral.

 And Deters v. Nemaha-Marshall Electric Cooperative Association, Inc. contains a helpful discus-
sion of the statute of repose generally, and specifically whether activity subsequent to the original negligent act can 
extend the time to file suit.  The case also makes clear that there is generally no homeowner’s insurance coverage for 
defective workmanship and discusses an insurance carrier’s obligation to conduct a good faith investigation.

Quick hits from the Kansas Federal Courts:

A couple of recent cases provide clarification as to calculation of the amount in controversy for purposes of 
diversity jurisdiction.  In North Star Mutual Insurance Co. v. Mayer, Judge Lungstrum holds that when deter-
mining the amount in controversy in a declaratory judgment action that seeks recision of an insurance contract, the 
key amount is the policy limit.  And in Cooper Clark Foundation v. Oxy USA Inc. Judge Broomes holds that, 
under Kansas law, consolidation results in a merger of the consolidated cases into a single case, and that after this 
has been done, the amount in controversy is the aggregate of the cases that were consolidated, thereby potentially 
raising the amount in controversy to a point where removal is possible.

Staying with the theme of federal jurisdiction, Financial Engines, LLC v. Susi (Judge Lungstrum) and 
Edelman Financial Engines, LLC v. Harpsoe (Judge Crabtree) both hold that when a plaintiff relies upon di-
versity for federal court jurisdiction and it is later discovered that there is no diversity, the plaintiff can’t simply switch 
to federal question jurisdiction if they have not previously asserted a federal claim.  To compound matters, a court 

http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2019/20190510/121061.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2019/20190329/118666.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2019/20190510/118981.pdf
http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2019/20190524/119200.pdf
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2019cv2019-12
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv1222-28
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv2619-39
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2019cv2026-56
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Kansas Appellate Court 
Update Continued

can’t grant a motion to amend to add the federal claim because it doesn’t have jurisdiction in the first place.  Looks like 
another filing fee is in your future.

 In Fantroy v. Southwestern Bell Telephone Co., Judge Marten concludes that Kansas would not recog-
nize a claim by an employee against his or her employer for negligently failing to prevent workplace harassment, where 
that harassment would also be actionable under federal law.  And Judge Melgren holds, in Williams v. Aero lex 
Wichita, Inc., that an employee who has been injured by a coworker cannot recover against her employer for 
negligent retention, supervision or training, because those theories are only available to third parties.

In a departure from what appears to be the majority rule, Judge Broomes held that a sheriff is not entitled to 
Eleventh Amendment immunity in Couser v. Sommers. The following month, in Kellogg v. Coleman, Judge Mar-
ten held to the contrary and granted a sheriff’s motion to dismiss on grounds of Eleventh Amendment immunity.

A warning against conclusory pleading of affirmative defenses is found in Kinsale Insurance Co. v. Bran-
don Steven Motors, LLC, where we are reminded that affirmative defenses in federal court, like the claims of the 
plaintiff, must meet the pleading standards set forth in Iqbal and Twombly and are subject to being stricken as “insuf-
ficient” if they do not.  There is also a discussion of what makes a defense an affirmative defense as opposed to simply a 
denial that the plaintiff can prove their case.

 In Clancy v. Shanahan, Judge Teter discusses the circumstances under which an independent psychological 
exam of the plaintiff is warranted and what limitations on the time and scope of the exam might be warranted.  She also 
reinforces that the plaintiff has to pay their own expenses for traveling to the exam.

Finally, in D.M. v. Wesley Medical Center LLC, despite well-settled case law to the contrary, the defen-
dants took a run at persuading the court that the Kansas statute regarding the pleading of punitive damages should 
apply in federal court.  The argument was based on a U.S. Supreme court case that was decided after the issue was first 
addressed in Kansas federal court.  However, Judge Vratil is not persuaded and adheres to the analysis which concludes 
that pleading punitive damages in federal court is a matter of federal procedural law, rather than state substantive law.

https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv1311-13
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv1252-46
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv1221-88
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv1061-85
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv1239-22
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv4106-72
https://ecf.ksd.uscourts.gov/cgi-bin/show_public_doc?2018cv2158-353
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Procedural Predicaments: One… Two… 
Three… Dismissal as a Discovery Sanction
By Jake Peterson, Clark, Mize & Linville, Chtd. 

 You represent an outdoor tool shop that sells large zero-turn lawnmowers and small tractors with enclosed 
cabs.  The company has been sued by a customer who purchased a moderately used tractor.  This pro se plaintiff 
is diligent.  He has done enough online research to find the fill-in-the-blank judicial counsel forms to file suit under 
negligence, contract, fraud, and the Consumer Protection Act, and he alleges hundreds of thousands of dollars in 
damages based largely upon carbon monoxide poisoning allegations.  The carrier gave you “nuisance value” authority 
to make the suit go away, but plaintiff isn’t biting.  You’re in for the long(er) haul.

 So, you serve written discovery in advance of the initial case management conference.  Of course, plaintiff 
doesn’t come close to providing adequate responses.  You send a golden rule letter and file a motion to compel. The 
court orders compliance and plaintiff fails to comply a second time.  You send a second golden rule letter and file a 
motion for attorney’s fees, among other sanctions.  The court gives plaintiff another chance, warning him about the 
consequences of non-compliance (including dismissal).  Plaintiff botches it big time, and then doesn’t comply with 
your third golden rule letter.  

 Great.  This should be a cinch.  Surely the court will dismiss after two orders to compel, three letters, and 
repeated non-compliance contrary to its explicit orders.  And both K.S.A. 60-237 and 60-241 give you ample statutory 
authority for the relief you seek: 

 • If a party… fails to obey an order to provide or permit discovery, including [a motion to compel]…  
 the court where the action is pending may issue further just orders… [including]:
  
  …
  (ii) prohibiting the disobedient party from supporting or opposing 
  designated claims or defenses…
  (iii) striking pleadings in whole or in part;
  …
  (v) dismissing the action or proceeding in whole or in part;1

 • If the plaintiff fails to prosecute or to comply with this chapter or a court order, a defendant may   
 move to dismiss the action or any claim against it.2

 The imposition and nature of discovery sanctions are a discretionary matter,3  and “where there is evidence 
that a party has acted in deliberate disregard of reasonable and necessary orders of a court, and where such party is 
afforded a hearing and an opportunity to offer evidence of excusable neglect, the imposition of a stringent sanction 

1 K.S.A. 60-237(b)(2)(ii),(iii),(iv).
2 K.S.A. 60-241(b).
3 Canaan v. Bartee, 272 Kan. 720, 726 (2001).



4 Shay v. State, Dep’t of Transp., 265 Kan. 191, 194 (1998) (citations and internal quotation marks omitted).
5 Wallace, Saunders, Austin, Brown & Enochs, Chtd. v. Louisburg Grain Co., 250 Kan. 54, 63 (1992).
6 Deutsche Bank Nat. Tr. Co. v. Sumner, 44 Kan. App.2d 851, 865 (2010).  The Tenth Circuit has articulated a similar test under 
Rule 37:

Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992).
7 272 Kan. 720, 35 (2001).
8 Id. at 722-23.
9 Id. at 731.

Before choosing dismissal as a just sanction, a court should ordinarily consider a number of fac-
tors, including: “(1) the degree of actual prejudice to the defendant; (2) the amount of interfer-
ence with the judicial process; ... (3) the culpability of the litigant,” Ocelot Oil Corp. v. Sparrow 
Indus., 847 F.2d 1458, 1465 (10th Cir.1988) (quoting Meade, 841 F.2d at 1521 n. 7 (10th Cir.1988)); 
(4) whether the court warned the party in advance that dismissal of the action would be a like-
ly sanction for noncompliance, see, e.g., Willner v. University of Kansas, 848 F.2d 1023, 1030 
(10th Cir.1988) (per curiam), cert. denied, 488 U.S. 1031, 109 S.Ct. 840, 102 L.Ed.2d 972 (1989); 
Standard Metals, 817 F.2d at 629; Moon v. Newsome, 863 F.2d 835, 837 (11th Cir.), cert. de-
nied, 493 U.S. 863, 110 S.Ct. 180, 107 L.Ed.2d 135 (1989); Spiller v. U.S.V. Labs., Inc., 842 F.2d 
535, 538 (1st Cir.1988); and (5) the efficacy of lesser sanctions. See Ocelot Oil, 847 F.2d at 1465; 
Meade, 841 F.2d at 1520; Taylor v. Medtronics, Inc., 861 F.2d 980, 986 (6th Cir. 1988). “Only when 
the aggravating factors outweigh the judicial system’s strong predisposition to resolve cases on 
their merits is dismissal an appropriate sanction.” Meade, 841 F.2d at 1521 n. 7 (citations omitted). 
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will not be disturbed.”4   Indeed, “[m]ost of the cases in which a dismissal or a default judgment have been held 
proper sanctions involve parties who refuse or fail to follow a discovery order.”5  

 You’ve given the plaintiff a fair shot to comply, and the court has, too.  Surely the court is finished with 
the case.  But you’re wrong.

 There are three factors that Kansas courts consider when evaluating a dismissal for failure to comply 
with discovery orders:

 (1)  Does the discoverable material go to a dispositive issue in the case? 
 (2)  Are alternative sanctions sufficient to protect the party seeking discovery available? 
 (3)  Is the requested information merely cumulative or corroborative?6  

 Canaan v. Bartee7  illustrates the high bar for dismissal in Kansas.  In Canaan, the plaintiff sued his 
former appointed counsel for malpractice arising from the plaintiff’s murder conviction.8   Defense counsel 
failed to respond to written discovery requests for years after multiple orders of the district court, yet the 
Supreme Court still found that the district court abused its discretion when it imposed default judgment as a 
sanction.9  The procedural posture prior to dismissal was truly remarkable: 

 • The plaintiff served defense counsel with written discovery.  At a case management conference   
 months later (and after a motion to compel), defense counsel said he hadn’t received the requests.   
 



10 Id. at 723.
11 Id. at 723-24.
12 Id. at 723.
13 Id. at 724.
14 Id. 
15 Id. at 725.
16 Id. at 730-31.
17 Id.
18 See also In re Marriage of Wilson, 43 Kan. App. 2d 258, 270–71 (2010) (distinguishing Canaan on the same basis).
19 See also Burkhart v. Philsco Products Co., 241 Kan. 562, 576–77 (1987).
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 The district court ordered plaintiff to send another copy to defense counsel.  Defense counsel never   
 shared a copy of the written discovery with his clients.10

 • The district court set a teleconference a couple of months after the initial case management   
 conference and ordered defense counsel to make the necessary arrangements.  Defense counsel did  
 not do so.  Defense counsel also failed to return calls from district court staff regarding the call.11

 • The plaintiff filed a second motion to compel.  Defense counsel didn’t file a written response.12

 • A month after the above-mentioned teleconference was to occur and after his second motion to   
 compel, the plaintiff filed a motion for default judgment.  Defense counsel didn’t file a written response.13

 • Nearly a year later, the district court heard the motion for default judgment, and defense counsel    
 alleged that his entire file had been lost and that he had not remembered receiving the discovery requests.   
 Defense counsel said that he had tried to obtain the court file on one occasion, but arrived too late in the  
 day to obtain the file.14

 • Defense counsel represented to the district court that he had mailed the plaintiff’s discovery requests to  
 his clients two weeks prior to a court-imposed deadline, but the postmark showed that he didn’t send  
 them until month after that deadline.15 

 • Defense counsel apparently never notified his clients of the district court’s orders or the motion for  
 default until after entry of default judgment.16 

 The Kansas Supreme Court justified its reversal of the district court’s dismissal on two primary bases:  the 
defendants themselves were not aware of the discovery or the district court’s orders, and the absence of lesser 
sanctions prior to dismissal.17   

 While Canaan is arguably distinguishable from your case because the discovery failures are actually the 
fault of plaintiff and not counsel,18  the court declines your invitation to dismiss due to the lack of prior sanctions.19 

Moreover, giving your pro se plaintiff the benefit of the doubt, the court cites two other points weighing against 
dismissal here: 



20 Hawkins v. Dennis, 258 Kan. 329, 341 (1995).
21 Locke v. Kansas Fire & Cas. Co., 8 Kan. App. 2d 678, 682 (1983).
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 • Where the party failed to comply due to inability to do so rather than bad faith, a severe sanction such   
 as dismissal or default probably would be inappropriate.20 

 • A court should impose sanctions which are designed to accomplish the objects of discovery and not for  
 the purpose of punishment.21

 The court does, however, take attorney’s fees under advisement and orders plaintiff’s deposition at a 
time and location convenient to you.  

 Although you’re disappointed with the court’s decision, you now have a plan.  Plaintiff may be pro se, 
but he’s savvy (and capable enough) to know how to get what you’ve requested and knows that he’s being 
obstructive.  You notice up plaintiff’s deposition, and spend the first hour grilling him about the justifications 
for his responses and to provide answers on the record about the material questions he hasn’t responded to.  
As you suspected, he’s been playing games and continues to do so.  You plan to file another motion, attaching 
the deposition transcript, confident that you have what the court needs to dismiss, or, at the very least, help 
plaintiff see that he needs to take your initial offer and run.
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KADC Committee Reports 

Amicus  
Committee

    In a case that attracted five amicus briefs, the Kansas Supreme Court upheld long-established 
precedent that concludes there is no civil liability for an establishment serving alcohol, though the 
Court identified flaws in its past cases before declining to overrule them.

In a 7-0 decision issued May 10, the Court affirmed dismissal for failure to state a claim in Kudlacik v. 
Johnny’s Shawnee Inc.1 The KADC submitted an amicus brief authored by Lyndon Vix and Brian 

Vanorsby of Fleeson, Gooing, Coulson & Kitch, L.L.C. of Wichita. Other organizations submitting 
amicus briefs were Mothers Against Drunk Driving, the Kansas Trial Lawyers Association, 

the Kansas Restaurant and Hospitality Association and the Kansas Emergency 
Medical Services Association.

In Kudlacik, the plaintiff sued two restaurants in Johnson County, alleging that 
they served alcohol to an intoxicated customer before the customer ran a red 

light and struck plaintiff’s vehicle, causing severe injuries. The driver had been at the 
two restaurants for more than five hours and had a blood alcohol level of .179 at the time 

of the crash.

In a 16-page opinion authored by Justice Dan Biles, the Court again held that tavern owners owe no 
duty of care to third parties injured by their patrons after leaving the tavern owner’s premises. Specifically, 

the Court said there is no duty because there is no special relationship between the tavern owner and the injured 
third person. Applying its standard for stare decisis, the Court concluded that it was not clearly convinced that existing 

precedent “was originally erroneous or is no longer sound because of changing conditions and that more good than harm 
will come by departing from precedent.” 2

 Before ultimately declining to overrule Ling v. Jan’s Liquors,3 the 1985 case that established there is no dram shop 
liability under Kansas common law, the Court identified flaws in Ling’s rationale. In particular, the Court indicated that it retains 
authority to change the common law itself and won’t necessarily be constrained to defer to the Legislature as the Ling court 
did. The Court also pointed out that Ling’s rationale of proximate cause “has not kept pace with modern tort principles” because 
Kansas’ adoption of comparative fault since Ling was decided renders Ling’s all-or-nothing proximate cause analysis outdated.4

 The Court rejected the plaintiff’s argument that criminal statutes establish negligence per se, concluding that it wasn’t 
convinced that Ling’s negligence per se analysis was erroneous. The Court rejected other arguments suggesting that Kansas’ 
legalization of liquor by the drink changes the analysis or that a 2005 case, Bland v. Scott,5 shouldn’t be viewed as a reaffirmation 
of Ling. The Court also affirmed dismissal of the plaintiff’s claim for aiding and abetting, finding that there was no allegation 
either of the two defendant bars assisted the negligent driver.

 The KADC brief focused on the history of the common law that has consistently rejected a civil cause of action in Kansas 
and legislative intent as shown by the legislature’s inaction in the 33 years since Ling was decided. The KADC argued that the issue 
is a matter of public policy that can be resolved only through the legislative process. KADC members Todd Thompson and Sarah 
Warner, of Thompson Warner, P.A., represented co-defendants Barley’s, Ltd.

 The KADC also filed an amicus brief in Hilburn v. Enerpipe, Ltd.,6 in which the Kansas Supreme Court ruled that Kansas’ 
non-economic damages caps set forth in K.S.A. 60-19a02 violates Section 5 of the Kansas Constitution and are invalid. The KADC 
brief was authored by Timothy Finnerty and Bryan Kelly of Wallace, Saunders, Austin, Brown & Enochs, Chtd, of Wichita and was 
one of three amicus briefs submitted to the Court.

 All cases in which the KADC filed an amicus brief now have been ruled on. The amicus committee welcomes requests 
for amicus briefs for cases that concern a matter of interest to the defense bar. The Amicus Curiae Request Form is available to 
members on the KADC website.
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  By Eric Turner 

1No. 115,869, ___ Kan. ___, 440 P.3d 576 (2019).  
2 Id at 580.  
3237 Kan. 629(1985).  
4 440 P.3d at 581.  
5 279 Kan. 962(2005).  
6 442 P.3d 509 (Kan. 2019).
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Service Project at Sunflower House

On April 26th KADC members put down their pens and grabbed rollers and brushes to brighten up 
the interview rooms at Sunflower House in Shawnee, Kansas. The color of choice was intuitional 

yellow beige (we didn’t pick it, we just painted it). The rooms are used for interviews with 
children who may have been abused, so anything that brightens up those rooms really 

can help.  Thanks to Meagan Patterson, Matthew Tate, and Bryan Kelly for their 
work. 

 

We are looking to get another project on the calendar, possibly in the Topeka or Wichita areas. If you have any 
suggestions please contact me at JohnW@waldeckpatterson.com. Again thanks to those who participated. 

John Waldeck

KADC Committee 
Reports Continued

Community  
Service  

  By John Waldeck 
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Hilburn: An Analysis of the Case and a  
Prediction for Further Erosion of the Caps

  By Timothy J. Finnerty, Wallace Saunders, Chtd.
 On June 14, 2019, in Hilburn v. Enerpipe, Inc., 1   the Kansas Supreme Court overturned 31 years of consistent precedent 
upholding caps on tort damages against section 5 and section 18 Kansas constitutional challenges in several contexts.2  That 
precedent was built on the Court’s adoption of a quid pro quo analysis of the constitutional issues whether the appeal was based 
on violation of section 5 (inviolate right to a jury trial) or section 18 (right to a remedy). The solidity of the precedent seemed 
assured by the Court’s decision in Miller v. Johnson, 3 when it upheld a constitutional challenge to K.S.A. 60-19a02 under sections 
5, 18 of the Kansas Constitution’s Bill of Rights. The Court used stare decisis resting on the by then well-developed quid pro quo test 
to assess whether a litigant’s loss of a right to a jury’s unrestrained award of non-economic damages was matched with a properly 
compensating remedy. The Miller Court concluded that the surrounding milieu of legislation that assured a medical malpractice 
victim’s recovery of some amount of non-economic loss up to the cap was sufficient for the limitation to the right.

 So what changed in the intervening seven years? The short answer is the composition of the Court. Participants in the 
Miller decision were, for the majority, Chief Justice Nuss and Justices Luckert and Biles, and assigned Senior District Judge David 
Knudson (for Justice Rosen). Justices Beier and Johnson composed the dissent. In Hilburn v. Enerpipe, Inc., the roles were virtually 
inverted. Justice Beier wrote the opinion for the plurality of the Court which included Justices Rosen (who had not participated in 
the Miller decision) and Johnson (who had dissented in Miller). Justice Luckert wrote the dissent and Justice Biles joined it. Chief 
Justice Nuss did not participate in the decision. Justice Stegall, the newest member of the court, concurred in the plurality’s result. 
In essence, the dissent in Miller became the plurality (with Justice Rosen’s participation) and the concurrence by Justice Stegall 
made the “majority.” Even if Chief Justice Nuss had participated in the decision on the quid-pro-quo side of the argument, as he did 
in Miller, the result would not have been different.

 At the outset, the plurality found that Hilburn’s section 5 attack on the statute was properly preserved on appeal given 
the content of Supreme Court Rule 8.03 at the time Hilburn filed her petition for review. Further, the plurality declined to apply a 
presumption in favor of the statute’s constitutionality following the Court’s recent holding in Hodes & Nauser, MDs v. Schmidt. 4 

 As a matter of constitutional analysis, Hilburn is Miller stood on its head. The plurality of the Hilburn court, what was once 
the minority in Miller, assailed the entrenched quid pro quo analysis in its application to section 5 constitutional challenges. Justice 
Beier, resurrecting her argument made in Miller, noted that section 5 preserved the right to jury trial as “inviolate.” 5  Because K.S.A. 
19a02 implicates section 5’s “inviolate” right to a jury trial, the next question is whether it impairs that right by interfering with the 
jury’s fundamental function.6  Quoting her dissent in Miller, Justice Beier wrote that the right to a jury trial cannot remain inviolate 
when the jury is deprived of its constitutional role to determine the injured party’s damages on the facts of a particular case.7 

Therefore, the statute was unconstitutional under section 5.

13

1 Hilburn v. Enerpipe, Inc.,  442 P. 3d 509 (Kan. June 14, 2019).
2 The challenges had been made and rebuffed in Manzanares v. Bell, 214 Kan. 589 (1974) (no-fault automobile insurance cover-
age), Samsel v. Wheeler Transport Services, Inc. (Samsel II), 246 Kan. 336 (1990) (approving caps in general tort litigation), and 
Kansas Medical Malpractice Victims Coalition v. Bell, 243 Kan. 333 (1988) (medical malpractice caps).
3  295 Kan. 636 (2012).
4 309 Kan. 611, 673-674 (2019) (In cases involving “fundamental interests” protected by the Kansas Constitution, a presumption of 
constitutionality does not apply.).
5 442 P.3d at 514.
6  Id. 
7  Id. at 514-15.
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 Next, Justice Beier shifted to an examination of the quid pro quo analysis begun in this area of constitutional law 
with its application to section 18’s right-to-a-remedy. 8  Writing that despite K.S.A. 60-19a02’s acknowledged infringement of 
the jury trial right, the Miller court had determined the infringement permissible so long as a two-part quid pro quo analysis 
was satisfied. “But the overlay of the quid pro quo test transforms what the people made inviolate into something violable at 
will.”9  This “overlay” is at odds with “the plain inviolate language chosen by Kansas citizens for section 5’s jury trial provision.” 10 
“The language of section 5 is uncompromising . . . It was chosen precisely because the people recognized that the right to jury 
trial required protection from legislative efforts to modify it in ways that destroy the substance of that right.11  But what may 
have been a common-law right to a jury trial, ratification of the Kansas Constitution elevated to an enumerated constitutional 
status. “That status put it beyond everyday legislative meddling.”12  This extends, presumably, to judicial justification of the 
legislative meddling by employing a rationalizing mechanism like the quid pro quo test.

 Having determined the right to jury trial to be literally “involiate,” Justice Beier next examined the basis for the Miller 
decision. The decision, she noted, was grounded on stare decisis but criticized adherence to it in a section 5 challenge. “[S]
tare decisis is at its weakest in constitutional cases because our mistakes cannot be easily corrected by ordinary legislation.” 13 

Justice Beier asserted that the precedent on which Miller rested was “shaky.” 14  In particular, she criticized the Miller majority 
for its continuing reliance on the quid pro quo test when applied to section 5 claims of unconstitutionality.

 Shredding the authority of these cases to sustain an assertion of stare decisis, and the concomitant quid pro quo test 
on a section 5 challenge, Justice Beier then dismissed other previously cited case law on which Miller also rested. Dismissing 
them, too, she wrote, “These cases did not have anything to do with a jury trial challenge to the [worker’s compensation] 
scheme. Thus neither . . . stands for [] the proposition that the quid pro quo test can be applied to rescue a statute from its 
violation of section 5.” 16

 Justice Beier then criticized the Miller majority’s concern for the potential undoing of the Kansas systems of worker’s 
compensation and no-fault auto insurance. She dismissed these concerns by distinguishing them away. First, a prior 
challenge to the worker’s compensation scheme was a section 18 right-to-remedy challenge.17  Second, both the worker’s 
compensation and no-fault auto insurance schemes represent a broad replacement of a common-law right to a remedy with 
a statutory replacement that guarantees a recovery to victims of both workplace injuries and minor personal injuries arising 

8 Id. at 515.
9 Id. (internal citations omitted).
10 Id. (internal citations omitted).
11 Id. (internal citations omitted).
12 Id.  (internal citations omitted).
13 Id. at 517 (internal citations omitted).
14 Id. 
15 Id. at 517-18 (quoting Miller, 295 Kan. at 709. (Beier, J., concurring in part and dissenting in part)).
16  Id. at 519 (internal citations omitted).
17  Id. at 517-19.

 The [Miller majority] relies on Kansas Malpractice Victims Coalition and Samsel II, both of which 
applied the quid pro quo test to excuse impairment of the right to jury trial. Samsel II, 246 Kan. at 358, 
362; Kansas Malpractice Victims Coalition, 243 Kan. at 344-52. Samsel II followed Kansas Malpractice 
Victims Coalition on this point, Samsel II, 246 Kan. at 351-62; and Kansas Malpractice Victims Coalition, 
in turn, relied on Manzanares [v. Bell, 214 Kan. 589, 522 P.2d 1291 (1974)], saying that Manzanares 
‘found, in substance, that the injured person entitled to benefits under the statute received a sufficient 
quid pro quo for the limitation placed on his right to a jury trial.’ Kansas Malpractice Victims Coalition, 
243 Kan. at 344. In none of these three cases, however, did this court see fit to explain how or why the 
quid pro quo test, a due process-based rule originally relating to whether legislation impairs a vested 
right, can excuse legislation’s impairment of a constitutional right to jury trial.

 Moreover, it appears that the initial reliance Kansas Malpractice Victims Coalition placed on 
Manzanares in order to apply quid pro quo arose out of a misreading. Nowhere in Manzanares’ one-
paragraph discussion of the right to  jury trial claim before it did this court ‘require that the legislature 
provide an adequate substitute of the right to trial by jury[.]’ 15
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out of motor vehicle accidents.18  The Miller majority’s concerns for certainty by continued use of the quid pro quo test, 
Justice Beier wrote, overestimated the benefits of saving K.S.A. 60-19a02. From her perspective, continued adherence to the 
quid pro quo test in section 5 challenge to a statute’s constitutionality amounts to continuing error by the Court that in itself 
creates uncertainty. “‘Uncertainty is created when error is compounded by blind adherence to precedent that is analytically 
unsound.’” 19 Kansas’ section 5, she wrote, “is distinct in every conceivable dimension from the section 18 due process-based 
right to remedy. They share no language; they share no drafting rationale. Indeed, the rights’ placement in separate sections 
of the Bill of Rights makes it obvious that they articulate different concepts aimed to achieve different purposes, and thus 
merit unique analyses.” 20

 Finally, Justice Beier took a side-long glance at similar controversies in other states. First, she noted, of 14 states 
upholding caps from constitutional attack, eight of those states did not hold the right of jury trial “inviolate”21 as a constitutional 
matter “and not one had employed the quid pro quo test in its analysis.” 22 Second, she said, “[W]e simply cannot square a 
right specially designated by the people as ’inviolate’ with the practical effect of the damages cap: substituting juries’ factual 
determinations of actual damages with an across-the-board legislative determination of the maximum conceivable amount 
of actual damages.” 23

 Summarizing the plurality’s opinion, Justice Beier wrote:

 

With that conclusion, the plurality did not need to address the remaining points on appeal.

 Justice Stegall’s concurring opinion pushed the plurality of the Court to a “majority opinion.” Justice Stegall likewise 
declined to apply a deferential standard of review to the statute. 25  Without the deferential standard, Justice Stegall concluded 
that, by a close constitutional call, the Legislature had substituted its judgment for the judgment of the jury, a violation of 
section 5. He left open the possibility that the Legislature could craft a common-law replacement that would withstand a 
section 18 challenge while avoiding a section 5 challenge.26

18  Id. at 519-20.
19 Id. at 520 (quoting Miller, 295 Kan. at 714 (Beier, J., concurring in part and dissenting in part)).
20 Id. at 521.
21 Id. at 522.
22 Id. at 521.
23  Id. at 523 (citing Moore v. Mobile Infirmary Ass’n, 592 So. 2d 156, 164 (Ala. 1991) (“Because the statute caps the jury’s verdict 
automatically and absolutely, the jury’s function, to the extent the verdict exceeds the damages ceiling, assumes less than an 
advisory status.”)).
24 Id. at 524.
25 Id at 526-27. (Stegall, J., concurring in part and concurring in the judgment). Justice Stegall stated:

Id. at 527 (citing Hodes, 309 Kan. at 720, 774). 
26 Id. at 530-31. Justice Stegall concluded: 

Id.

Regardless of whether an existing damages cap is technically or theoretically applied as a matter 
of law, the cap’s effect is to disturb the jury’s finding of fact on the amount of the award. Allowing 
this substitutes the Legislature’s nonspecific judgment for the jury’s specific judgment. The people 
deprived the Legislature of that power when they made the right to trial by jury inviolate. Thus we 
hold that the cap on damages imposed by K.S.A. 60-19a02 is facially unconstitutional because it 
violates section 5 of the Kansas Constitution Bill of Rights.24

 I have been—and remain—critical of judicial exercises in dividing up constitutional rights and provisions 
into preferred (fundamental) and less preferred (or even ignored) categories. See Hodes, 309 Kan. at 774, 440 
P.3d 461 (Stegall, J., dissenting) (“[I]t is the courts’ job to patrol boundaries, not to decide . . . ‘fundamental’ or 
‘substantive’ values.”). I am even less enamored with the judicial practice of treating these categories differ-
ently as a matter of judicial review. See 309 Kan. at 720, 440 P .3d 461 (Stegall, J., dissenting) (critiquing the 
adoption of “judicially favored rights and a byzantine system of tiered scrutiny”). So I cannot agree with the 
proposition that we ought to exercise different standards of review depending on which part of the Consti-
tution we are interpreting or enforcing.

 [A]pplying de novo review to what I consider a difficult constitutional call, I am compelled by the unique 
characteristics of the damage cap, as I describe them above, to conclude that the Legislature has substituted 
its judgment for the judgment of the jury. While the policy ends sought by the Legislature may be acceptable, 
here, the Legislature has chosen means that section 5 forecloses. The Legislature remains free—within the 
bounds of section 18—to limit or otherwise modify the common law cause of action for damages. But it must 
do so clearly and straightforwardly. Otherwise, the section 5 right is illusory, and the judgments of Kansas 
juries are no better than a mirage. 
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 Justice Luckert, now writing for the minority, would have terminated Hilburn’s appeal for her failure to preserve the 
section 5 issue on appeal. She observed that the issues raised in the petition for review grew out of the Court of Appeals 
application of Miller to her case, not whether K.S.A. 60-19a02 was unconstitutional in the face of section 5. She criticized the 
plurality’s use of the plain-error exception in Appellate Rule 8.03(a)(4)(C) without underlying authority to confer preservation 
of the issue. Reliance on Miller was not plain error, she wrote, but reliance on established precedent. Without preservation of 
the specific issue, the minority would have denied review. 27

 Next, the minority would have upheld K.S.A. 60-19a02 on the section 5 challenge. Justice Luckert invoked stare 
decisis which would have required the Court to follow the analytical path of Miller in determining whether section 5 was an 
unconstitutional abridgment of Hilburn’s jury trial right.28  Justice Luckert, quoting from Miller, reasserted the connection 
between section 5 and 18. “ [T]here is a link between section 5 and section 18 issues in a damages case such as this, so it 
seems logical when dealing with statutory caps to have section 5 and section 18 encroachments measured against the 
same standard as has been done in our prior caselaw.” 29  The plurality’s decision, Justice Luckert continued, “upends caselaw 
addressing jury trial limitations imposed in workers compensation, medical malpractice, no fault insurance, and general 
tort litigation.” 30 This decision undermines the vitality of stare decisis and the reliance interests that have evolved based on 
the Court’s past decisions. Now, Justice Luckert suggests, the worker’s compensation scheme affirmed as a constitutionally 
permissible quid pro quo substitution for a common law jury-trial is subject to a section 5 attack.31 

 Finally, Justice Luckert reviewed whether the statute survived a section 18 attack. She surveyed the remedies 
landscape as applied to an individual injured in a commercial motor carrier accident. In 16 pages of slip opinion, she examined 
the “web” of laws applicable to the commercial vehicle insurance scheme and the degree of deprivation of a claimant’s right 
to seek only limited non-economic damages. After applying the two prongs of the quid pro quo test previously applied by 
the court, she concluded “the various statutes and regulations mandating motor carrier liability insurance and K.S.A. 60-
19a02 are . . . in the  public interest to promote the public welfare” and the legislature “has substituted an adequate remedy” 
in lieu of Hilburn’s right to a jury’s unconstrained determination of her damages.32  Thus, the minority would have upheld the 
statue on both section 5 and section 18 grounds consistent with the Miller decision.

 Is K.S.A. 60-1903 Next?

 With the demise of K.S.A. 60-19a02 as a matter of constitutional law, does K.S.A. 60-1903 face the same fate? The 
current Kansas wrongful death statute, K.S.A.  60-1901 et seq., derives from the General Laws of the Territory of Kansas 
(1859). The current law’s antecedent was adopted on February 8, 1859 and became law on June 1 of that year. The Kansas 
Constitution was ratified about four months later on October 4, 1859. 

 In the plurality’s opinion in Hilburn, the court says, “’Section 5 preserves the jury trial right as it historically existed 
at common law when our state’s constitution came into existence.’”33 The plurality then goes on to say that the jury’s 
determination of non-economic loss becomes an empty exercise if it awards a sum in excess of the cap because, with the 
cap, the Legislature substitutes its judgment for that of the jury in the award of damages. This conclusion inevitably led to the 
plurality’s conclusion that the statute was an unconstitutional infringement on the “inviolate” right to jury trial. Justice Stegall 
concurred with that assessment. Using that same rationale and given that the wrongful death statute was a part of Kansas 
law prior to the adoption of the Constitution, it appears K.S.A 60-1903 must give way, too, when the challenge is presented.

 While it is perhaps easy to see that Hilburn’s effect on most personal injury cases will not be significant, in the serious 
or catastrophic case it may be challenging to predict a defendant’s potential exposure to uncapped non-economic loss. More 
than 30 years have elapsed since personal injury defendants have had to estimate their exposure to this item of damage so it 
will take some time to develop an experience base deep enough to assess this elusive measure of damages in serious cases. 
Likewise, were a successful constitutional challenge to be mounted against K.S.A. 60-1903, non-economic loss will be equally 
difficult to predict in the serious or catastrophic case.

27 Id. at 531-33. (Luckert, J., dissenting).
28 Id. at 534-35.
29 Id. at 533 (quoting Miller, 295 Kan. at 653-55).
30 Id. at 535.
31 Id.  
32 Id. at 535-543..
33 Id. at 514 (quoting Miller, 295 Kan. at 647).  See also Miller, 295 Kan. at 696 (Beier, J., concurring in part and dissenting in 
part) (“This language preserves the right to jury trial in those causes of action that were triable to a jury under the common 
law extant in 1859, when the Kansas Constitution was ratified by the people of our state.”); In re L.M., 286 Kan. 460, 476, 186 
P.3d 164 (2008) (Luckert, J., concurring) (“[T]he uncompromising language of [section 5] applies if an examination of history 
reveals there was a right at common law to a jury trial under the same circumstances.”)
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